STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

EUREKA TEACHERS ASSQOCI ATI ON,
CTA/ NEA,
Charging Party, Case No. SF-CE-1104

V. PERB Deci si on No. 702

EUREKA CI TY SCHOOL DI STRI CT, Cct ober 19, 1938

Respondent .

Appearances: Ranon E. Ronero, Attorney, for the Eureka Teachers
Assocratron, CTA/NEA;, Harland & G onmala by Rchard A Smth for
the Eureka Gty School District.

Bef ore Hesse, Chairperson; Porter, Craib, and Shank, Menbers.
DECI SI ON

HESSE, Chairperson: This case is before the Public
Enpl oynment Rel ati ons Board (PERB or Board) on exceptions f-i | ed
by the Eureka Gty School District (District) to the attached
proposed decision of a PERB adm nistrative |aw judge (ALJ)
finding that the District violated sections 3543.5(a), (b), and
(c) of the Educational Enploynent Rel ations Act (EERA or

Act) ! by failing to meet and negotiate with the Eureka

'EERA is codified at Government Code section 3540 et
seq. Section 3543.5 provides, in pertinent part, as follows:

It shall be unlawful for a public school
enpl oyer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to



Teachers Associ ation, CTA/ NEA (Association or ETA) when it
unilaterally established a policy which changed the contractual
requi rements for determ ning when certain substitute teachers
woul d be classified as "tenporary teachers. "22
The District also excepts to the ALJ's failure to dismss
and defer this matter to the grievance machinery of the
col l ective bargaining agreenent and excepts to various factua
and | egal conclusions nade by the ALJ on the nerits of the
di sput e.
W reverse the ALJ's proposed decision and specifically
hold that this Board is without jurisdiction to review this
matter pursuant to the express mandatory proscription of

section 3541.5(&)_3 since this matter is expressly covered by

the parties' contract.

di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enpl oyee organizations rights
guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

2Tenporary teachers, unlike day-to-day substitutes, are
bargai ning unit nenbers and, thus, entitled to certain paid
| eaves and benefits specified in the collective bargaining
agreenment. The parties' dispute relates to whether the
District unilaterally changed the verification standard
required to determne when it is "known with absolute
certainty" that a permanent teacher's absence will require the
hiring of a tenporary teacher as provided by the contract.

3section 3541.5 provides, in pertinent part, as follows:



DI SCUSSI ON

W find the ALJ's findings of fact regarding the
jurisdictional question of whether this matter should have been
di sm ssed and deferred to the grievance-arbitration procedure
of the parties' contract undisputed and free of prejudicia
error and adopt them as our own. 44

Qur decision is best understood by initially review ng the
grievance and unfair practice history of the instant dispute.

A Gievance And Unfair Practice H story

It is undisputed that the instant matter is covered by the
contract and the parties' contract contains a grievance
procedure that culmnates in binding arbitration.

In March 1986, the Association filed a grievance over the
District's replacenent of two permanent teachers wth

substitute teachers rather than tenporary teachers. The

(a) Any enpl oyee, enployee organi zation, or
enpl oyer shall have the right to file an
unfair practice charge, except that the
board shall not . . . issue a conplaint
agai nst —conduct’ al so prohibited by the
provi sions of the agreenent between the
parties until the grrevance nachinery of the
agreenment, 11 1T €xXIsl{5 and COVEers the
matter at rssue, has been exhausted, either
by seftlenent or brnding arbitratton.

Ver, en | party
denonstrates that resort to contract
gri evance procedure would be futile,
exhaustion shall not be necessary.
(Enphasi s added.)

4Because of our decision today dism ssing the instant
matter for lack of jurisdiction, we find it unnecessary to
consider any of the ALJ's factual findings related to the
underlying nmerits of the dispute.



grievance was denied by the District at the first and second

| evel s on the basis that, as alleged in the grievance, no
contract violation existed and that the grievance was untinely
filed. The Association clained that the use of substitutes

rather than tenporary teachers denonstrated a "continuing

contract violation." This assertion was rejected by the
District.
In April 1986, the Association appealed to level I1l of the

gri evance procedure by requesting arbitration. However, on
Sept enber 26, 1986, three days prior to the schedul ed
arbitration hearing, ETA unilaterally withdrew, "w thout
prejudice," its grievance. ETA s withdrawal was due to (1) the
District's refusal to waive its tineliness defense and (2) a
conpl aint that had been issued by PERB:

ETA initially filed an unfair practice charge with PERB on
June 9, 1986, alleging that the D strict violated sections
3543.5(a), (b), and (c) by unlawfully transferring work out of
the bargaining unit when it assigned day-to-day substitutes
rather than tenporary teachers to perform the duties of two
per manent teachers who were absent due to long-termill nesses.
After ETA anended its charge on August 7 and 28, 1986, a
conpl aint was issued on August 29, 1986. The conplaint alleged
that the District's conduct constituted a unilateral change in
policy (as enbodied in the contract) wthout providing ETA
notice and an opportunity to negotiate, in violation of sectfon

3543.5(c) and, derivatively, sections (a) and (b) of EERA



The District, on Septenber 4, 1986, answered the conpl ai nt
and on Cctober 3, 1986, anended its answer. In its initia
answer, the District made certain adm ssions but denied it
changed the contractual "policy" regarding tenporary teachers.
It also raised certain affirmative defenses including the
Untinmeliness of the charge, deferral to the grievance procedure
of the contract, Governnent Code section 3541.5(b), and
charging party's "duty of fair representation” and
"irreconcilable conflict of interest”" with respect to the
permanent teachers affected. |In its anended answer, the
District again urged deferral, enphasizing that the procedural
issue of tineliness as well as the nerits of the dispute were
proper for consideration by the arbitrator, and that nothing in
section 3541.5(a) required the District to waive the procedural
defense of tineliness. The District further argued that ETA s
vol untary abandonnent of the grievance constituted a failure to
exhaust the grievance nmachi nery.

For the reasons which follow, we find that the enpl oyer's
wai ver of procedural defenses is not required by section
3541.5(a) and, accordingly, this matter must be dism ssed and
deferred to the contractual grievance-arbitration process.

B. PERB Has No Jurisdiction Over This Mtter

The ALJ's rationale for determning that the District was
required to waive its procedural defense of Untineliness as a
prerequisite to deferral was based primarily upon the Board's
erroneous interpretation of section 3541.5(a) in Dy Oeek

Joint Elenentary School District (1980) PERB Order No. Ad-8la.

5



In Lake Elsinore School District (1987) PERB Deci sion No.

646, this Board expressly overruled Dry _Oeek to the extent it
concluded that section 3541.5(a) "essentially codified" any
aspect of the National Labor Relations Board (NLRB) pre-arbitral

deferral policy articulated in Collyer Insulated Wre (1971)

192 NLRB 837 [77 LRRM 1931].°
The Court of Appeal affirnmed PERB' s decision in Lake
El si nore, holding that PERB's interpretation of Governnent Code

section 3541.5(a) was reasonable. (El sinore Vall ey Education

Associ ation, CTA/NEA v. PERB (Lake El sinore School District)

(July 28, 1988) Cal. App.4th, E5078; [nonpubl. opn.].)

°I'n Collyer Insulated Wre, supra, the NLRB established
pre-arbitral deferral standards as foll ows:

1. The dispute nust arise within a stable
col l ective bargaining relationship where
there is no enmty by the respondent towards
the charging party;

2. The respondent nust be ready and willing
to proceed to arbitration and nust waive
contract - based procedural defenses; and

3. The contract and its neaning nust |ie at
the center of the dispute. (ld. at p. 842.)

The dissent attenpts to distinguish the Lake Elsinore
decision on the theory that the Collyer waiver of procedural
def enses requirenent was not before this Board in Lake Elsinore,
and seeks to have us read the Collyer requirenment into EERA
section 3541.5. But in Lake Elsinore, this Board discussed the
Collyer criteria and section 3541.5, and held the Collyer
critertra were not applicable, including the requirenment of
wai ver of procedural defenses. (Lake Elsinore, supra, pp.
28-32.) The Board specifically overruled prior Board decisions
whi ch had applied the Collyer criteria in connection with
section 3541.5.




In Lake Elsinore, this Board hel d:

Wiile the NLRB standards set forth in
Insulated Wre apply in the private

Col | yer

sector,

such NLRB gui delines are not
controlling or even instructive in
adm ni stering EERA. _Unl 1 Ke the NCRA, under

EERA, where a contract provides for binding
grievance arbitration, it [the grievance
process]
and required conponent of the collective
bargai ni ng process. Qite sinply, the
Legislature did not "essentially codify" the
Col l yer requirenents. |In fact, there is
absent even the suggestion in the |anguage
of section 3541.5, any other provision in

is elevated to a basic, fundanenta

EERA, or in its legislative history of an
intent of the Legislature to codify
Collyer. On the contrary, by its choice of
pronibitory | anguage, the Legislature

plainly expressed that the parties
contractual procedures for binding
arbitration, if covering the matter at
precludes this Board' s exercise of
jurisdiction. Accordingly, we overrule %Lx
Creek and its progeny [fn. omtted] to the
that they would condition the
proscription of section 3541.5 on an
application of the Collyer prearbitration
deferral

i ssue,

extent

factors. T{Tbid., pp. 31-32.)
(Emphasi s added.)

Thus, contrary to the ALJ's conclusion, PERB has no

| egislative authority to exercise its jurisdiction to issue a

conpl aint until

or

unl ess the grievance process is exhausted or

futility is denonstrated, irrespective of respondent's

willingness to waive procedural defenses. In this case,

futility was not

rai sed by either party, and, as stated

previously, the Association unilaterally withdrew its grievance

and thereby negated the "availability" of a resolution of the

‘merits of the dispute.?®

®Contrary to the assertion nmade by the dissent that this
Board nmust exercise its jurisdiction in cases were the arbitra
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There being no evidence that the grievance process in this
case has been exhausted either by arbitration award or
settlenment, the statutory proscription inposed upon PERB by
section 3541.5(a) requires dismssal of the instant unfair
practice charge.

ORDER

Based upon the entire record in this case, the unfair

practice charge in Case No. SF-CE-1104 is hereby DI SM SSED

Menbers Porter and Shank joined in this Decision

Menber Craib's dissent begins on page 9.

forum may no | onger be available due to the charging party's
i naction, the Court of Appeal held that:

. . . if the arbitral forumis no |onger

avai l able, no settlenent or arbitration
~award could be reached. Under such

circunstance it would be pointless to invoke

the Board's "discretionary jurisdiction,”

for there would be no such jurisdiction to

preserve.



Menber Craib, dissenting: This case squarely presents the
i ssue of whether EERA section 3541.5(a)(2)! requires deferral
to arbitration even where the respondent has refused to waive

procedural defenses. In Lake Elsinore School District (1987)

PERB Deci sion No. 646, the Board held that, due to the
mandat ory | anguage contained in section 3541.5(a)(2), this
provi'sifon i's jurisdicti'onal i'n nature.« Thus, where the

requi renents and conditions of section 3541.5(a)(2) are net,

!Section 3541.5(a)(2) states, in pertinent part:

(a) Any enpl oyee, enpl oyee organi zation, or
enpl oyer shall have the right to file an
unfair practice charge, except that the
board shall not do either of the follow ng:
. (2) issue a conplaint against conduct
al so prohi bited by the provisions of the
agreenent between the parties until the
gri evance nmachinery of the agreenent, if it
exi sts and covers the matter at issue, has
been exhausted, either by settlenent or
bi nding arbitration. However, when the
charging party denonstrates that resort to
contract grievance procedure would be
futile, exhaustion shall not be necessary.
The board shall have discretionary
jurisdiction to review such settlenent or
arbitration award reached pursuant to the
grievance machinery solely for the purpose
of determ ning whether it is repugnant to
the purposes of this chapter. |If the board
finds that such settlenent or arbitration
award is repugnant to the purposes of this
chapter, it shall issue a conplaint on the
basis of a tinely filed charge, and hear and
decide the case on the nerits; otherw se, it
shal | dism ss the charge.

The Board's decision in Lake Elsinore was upheld in an
unpubl i shed opinion by the Fourth District Court of Appeal.
The California Suprenme Court denied the Board's request for
publication on Cctober 12, 1988. As the appellate decision is
nonprecedential, the majority's quotation of that decision
(majority opinion fn. 6, pp. 7, 8) is of no force or effect.
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the Board nust defer to binding arbitration and nmay not assert
initial jurisdiction. The issue of waiving procedural defenses

was not raised in the Lake El sinore case and the Board did not

address it. The mpjority's assertion to the contrary is sinply
in error. The Board nerely dealt with whether the deferral
defense itself could be waived. As | believe the |anguage of
section 3541.5(a)(2) is nost reasonably read to require the
wai ver of procedural defenses, | nust dissent fromthe
majority's holding in the instant case.

First, it is instructive to keep in mnd sone basic
precepts of statutory construction. In analyzing the usage of
certain words, the objectives sought to be achieved by the

statute is of prinme consideration. The People ex. rel. San

Franci sco Bay Conservation and Devel opnent -Conm ssion v.” Town

of Eneryville (1968) 69 Cal.2d 533; Redevel opnent Agency V.

Mal aki  (1963) 216 Cal . App.2d 480. Further, the provisions of a
statute should be construed together, significance being given
to every word, phrase, sentence, and part of an act in

pursuance of the |egislative purpose. Turner v. Board of

Trustees, Calexico Unified School D strict (1976) 16 Cal. 3d

818; Moyer v. Wrknen's Conpensation Appeals Board (1973) 10

Cal .3d 222, 230. Thus, it is necessary to exam ne the purpose
to be served by the deferral provisions of section 3541.5(a)(2)
and consider each word or phrase in light of that purpose.
Unfortunately, the majority has chosen to ignore inportant

portions of section 3541.5(a)(2).

10



The concept of deferral was not invented with the passage
of EERA, but had been applied in both the public and private
sectors years earlier. Any deferral requirenent, whether
mandat ory or discretionary, constitutes an exception to the
normal statutory enforcenent schene. It is based on the theory
that the parties' contractual grievance nmachi nery should be
allowed to operate where resolution of the contractual dispute
will also effectively resolve inextricably intertw ned
statutory issues. Thus, the National Labor Relations Board
(NLRB) requires, inter alia, that "the contract and its neaning

must lie at the center of the dispute" (Collyer Insulated Wre

(1971) 192 NLRB 837 [77 LRRM 1931]). Simlarly, EERA section
3541.5(a)(2) requires that the contract "cover(s) the matter at
i ssue.”

Deferral is thus a principle whereby arbitration is viewed
as an alternative forum for the resolution of certain unfair
practice issues. It represents not an abdication of authority,
but sinply a limtation upon initial jurisdiction. It is
difficult to see how the contractual grievance nmachi nery can
protect statutory rights by providing an alternative forum for
the enforcenent of such rights where resolution on the nerits
is not assured. |Indeed, a careful review of the |anguage of
section 3541.5(a)(2) reveals that the limtation upon the
Board's jurisdiction is conditioned upon the availability of
resolution of the nerits of the dispute by way of settlenent or

bi nding arbitration.
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The key passage in section 3541.5(a)(2) provides that the
Board shall not issue a conplaint until the parties'
contractual grievance machinery, "if it exists and covers the
matter at issue, has been exhausted, either by settlenent or
binding arbitration.”™ This passage contains conditional
| anguage whi ch nakes deferral dependent upon an eventua
determ nation on the nmerits of the dispute. The first portion
of the passage requires that the grievance nmachinery "exist"
and "cover the matter at issue.”™ This clearly states that the
grievance machinery nmust be available to resolve the
intertwined statutory issue.

The next phrase also logically assunes resolution on the
merits, for it conditions the Board's jurisdiction on

exhaustion of the grievance machinery "by settlenent -or -bi ndi ng

arbitration.” Wile "settlenent” I ndi sputably refers to a

resolution on the nmerits, the term "binding arbitration”
carries some anbiguity, as an arbitrator could rule solely on a
procedural matter having no statutory anal og. However, the
portion of the provision which provides for Board review of
"such settlenent or arbitration award® (for the purposes of
determ ning whether it is repugnant to the EERA) resolves the
anmbi gui ty.

The provision for Board review of an arbitration award
makes little sense unless it refers to a determnation on the
merits. It is difficult to conceive how the Board coul d decide
whet her a procedural ruling concerning the grievance procedure
was repugnant to the statute. Such matters sinply do not

12



inplicate any statutory issues. On the other hand, a

determ nation on the nerits of an alleged contract breach woul d
inplicate statutory issues (i.e., whether the alleged breach
constituted a failure to bargain in good faith). Thus, a
scenario in which the grievance machinery ends with a ruling on
a procedural issue sinply does not nmesh with the repugnancy

review schene set out in section 3541.5(a)(2).

In sum section 3541.5(a)(2) requires this Board to defer
to binding arbitration when the parties' contractually-based
procedure will serve as an alternative forumin which statutory
rights may be effectively enforced. It does not require the
Board to defer to a determnation which fails to address the
statutory issues involved. The nost efficient and |ogical way
to inplement this reading of the statute is to require the
wai ver of procedural defenses. This ensures that the statutory
issues will be addressed and gives effect to the provision for
subsequent review by the Board by providing that there will be
sonmething to review

| nust enphasize that requiring the waiver of procedura
defenses does not allow a party to evade the grievance
machi nery in favor of adjudication by PERB. The respondent nmay
al ways force the charging party to proceed to arbitration by
wai vi ng procedural defenses. Alternatively, the respondent nmay
stand on its procedural defenses, in which case the matter
could cone before PERB. Adnmittedly, this approach does have an
effect upon contractual tinelines for the filing of
grievances. However, any interference with contractua

13



timelines nust be bal anced against the public interest in the
enforcement of rights granted by the EERA In light of the

pur pose of deferral as outlined above, in conjunction with the
fact that this Board's authority is limted to enforcing the
statutes it is charged with admnistering,® the bal ance nust
favor the furtherance of statutory rights. Wen viewed in that
context, the waiver of procedural defenses is not an onerous
requi renent.?

In this case, the D strict has refused to waive procedural
def enses. Consequently, it was proper for the matter to be
heard initially by this agency and the ALJ's proposed decision
should be reviewed in the normal manner. As the majority has
not considered the nerits of the proposed decision, it is
unnecessary for ne to do so and I will reserve judgnent on that

issue at this tine.

®In fact, the Board has no authority to enforce contracts
between the parties. EERA section 3541.5(b) states:

The board shall not have authority to
enforce agreenments between the parties, and
shall not issue a conplaint on any charge
based on alleged violation of such an
agreenent that would not also constitute an
unfair practice under this chapter.

“The notion that deferral properly requires the waiver of
procedural defenses is not a novel one. The NLRB has |ong
required such a waiver as part of its deferral policy. See
Collyer Insulated Wre, supra, 192 NLRB 837. VWhile NLRB
precedent is not controlling, the EERA was not created in a
vacuum and established principles of |abor |law as they have
arisen in the private sector are instructive in interpreting
the EERA. San D ego Teachers Association v. Superior Court
(1979) 24 Cal.3d I, McPherson v. Public Enpl oynent Rel ations
Board (1987) 189 Cal App.3d Z93.
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STATE OF CALI FORNI A
PUBLI C. EMPLOYMENT RELATI ONS BQARD

EUREKA TEACHERS ASSOCI ATI ON, CTA/ NEA, )
Charging Party, )) Unfair Practice
) Case No. SF-CE-1104
Vv
EUREKA CI TY SCHOOL DI STRI CT, PROPCSED DEC SI ON
: ) ( 5/27/87)
Respondent . )
)

Appearances: Ranon E. Ronero for the Eureka Teachers
Associ ation, CTA/NEA;, Harland & G onmala by Rchard A Smth for
the Eureka Gty School District.
Before: Barry Wnograd, Adrri ni strative Law Judge
PROCEDURAL _HI STORY |

The initial charge in this proceeding was filed
June 9, 1986, by the Eure'ka Teachers Associ ation, CTA/ NEA
(Associ ation) agai nst the Eureka G ty School District
(District). Subsequently, two amended charges were filed, and,
by separate letter, certain allegations were withdrawn. In
essence, the Association alleged that the District unilaterally
established a new policy regarding the use of tenporary
t eachers. | The District's adoption of certain criteria, in the

Association's view, violated sections 3543.5(a), (b) and (c) of

t he Educational Enploynent Rel ations Act (EERA

This proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have been
adopted by the Board.




or Act).?!

The PERB CGeneral Counsel issued a conplaint on
August 29, 1986. The conplaint stated that in January, 1986
the District, without notice or negotiations, had changed a
contractual policy that tenporary teachers be hired rather than
substitutes to fill second senmester vacancies created by the
absence of pernmanent teachers. Violations of sections
3543.5(a), (b) and (c) were all eged.

Respondent's answer, filed Septenber 8, 1986, and anended
on (ctober 3, 1986, adnmitted certain facts, denied the
al l egations of unlawful conduct, and advanced affirmative
defenses. One defense raised by the District was that the
di spute was subject to binding arbitration and shoul d be
di sm ssed pursuant to section 3541.5(a) of the Act. This

obj ection previously had been rejected by the Board'é

lThe EERA is codified at Governnment Code section 3540,
et seq., and is admnistered by the Public Enpl oynent Rel ations
Board (hereafter PERB or Board). Unless otherw se indicated,
all statutory references in this decision are to the Governnent
Code. Section 3543.5 provides in relevant part that it shall
be unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of
rights guaranteed by this chapter.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to nmeet and negotiate in
good faith with an exclusive representative.

2



Regional Attorney in a letter dated August 29, 1986. He
advised the parties that deferral was inappropriate b_ecause t he
District was unwilling to waive procedural defenses i n
arbitration, particularly a claimof grievance Untineliness.
The District's renewed deferral objection, as well as other
adm ssions, denials and defenses, will be considered bel ow
where rel evant. |

A settl enent conference on Cctober 29, 1986, failed to
resol ve the dispute. The formal hearing was conducted in
Eureka, California on January 14 and 15, 1987. Post-hearing
briefs were filed by the parties and the matter was submtted
on April 27, 1987.

FI NDILNGS_OF FACT

A Rel evant_ Contract _Terns

At the time this dispute arose, the parties were subject to
a bargai ni ng agreenent effective through June 1988.°2
Article 18 of the contract recognizes the Association as the

exclusive representative of District teachers. The parties

2see Charging Party Exhibit No. 5. Hereafter,
Association and District exhibits will be designated
"C. P. Exh." and "Resp. Exh.", respectively. References also
will be nade to the transcript ("Tr."), followed by the cited
vol une and page. A separate transcript was prepared for one
W tness, Richard Stroud, whose testinony necessitated a court
reporter. (See "Tr. (RS)," dinfra.)



have agreed in Article 18 that day-to-day substitutes are not
part of the unit. Under certain circunstances, however,
.teachers serving as long-termrepl acenents for absent enpl oyees
will be considered bargai ning unit nenbers, to be classified as
t enporary teachérs. The present controversy distinguishing
those circunstances turns upon the application of the follow ng
contract provisions within Article 18:

4. Tenporary teachers are a part of the ETA
unit. Tenporary teachers are teachers
serving under a contract which identifies

t he enpl oynent as bei ng tenporarx In nature
and who are tenporarily taking the place of
a probationary or tenured teacher 0 is on

| eave. Tenporary enpl oyees shall be paid a
sal ary based upon the same sal ary schedul e
as probationary and pernmanent teachers:

A, The District will fill vacancies caused
by the absence from service of probationary
or permanent teachers with tenporary

enpl oyees where the absent probationary or
per manent teacher is: (1) known with
absolute certainty not to return to service
for the.entire school year; or (2) is known
with absolute certainty not to return for
either the entire first senester or the
entire second senester of a school year; or
(3) where the absent teacher |eaves active
service during the first senester of any

gi ven school year with at |east 50 percent
of the teacher duty days in the first
senester remaining unserved, and it is known
with absolute certainty that the absent
teach will not return during the bal ance of
t he school vyear.?

3The next section of the contract establishes
five-day posting and selection periods to fill
regul ar teacher absences with tenmporary hires. In
the interim a daily substitute can be used.



The key | anguage at issue in Article 18(4)(A) is the phrase
"known with absolute certainty."

QG her provisions of the contract also are relevant to this
proceedi ng, including several |eave-of-absence sections. The
contract in Article 13 provides for paid sick |eave and, after
sick | eave expires, extended illness |eave. Paynent during an
extended illness |leave of up to five nonths is based on a
differential between the regular teacher's salary and that of
the replacenent teacher. In addition, the contract permts
unpai d health | eaves.

Enpl oyees absent on sick leave for five days or nore nmay be
asked for "verification of illness." Enployees seeking unpaid
health |eave status may need a "substantiating statenment from a
~licensed physician . . . ." Neither the sick or health |eave
provi sions establish cut-off dates for notice of the illness as
a condition either for the |eave request or for hiring a
tenporary teacher as the repl acenent.

Teachers on paid | eave have the right to "[Rleturn to the
sane, a simlar, or nmutually agreed upon position . "
Those on unpai d | eave have the sane return rights for a one
year peri od. |

The contract also establishes a paid maternity |eave for
pregnancy and related health conditions. The length of such
| eaves is to be fixed by the enpl oyee and her physician. In
addi tion, extended unpaid maternity |eaves are permtted
wi thout reference to a physician's opinion.

5



Anot her aspect of the contract that is rel évant is the
grievance and arbitration procedure set forth in Article 12.
The three-step process may be initiated by an enpl oyee or the
Association within 20 days of the grievable event. The
grievance procedure ends with final, binding arbitration. The
contract al so states:

The arbitrator's decision will be limted to

only those alleged violations and facts
raised at Levels | and Il of this grievance
pr ocedur e. '

B. The Stroud Case
During the fall 1985 senester, R chard Stroud becane

increasingly ill with throat and voice problens. He began
daily sick leave, utilizing accrued tine. Soon after 'the

New Year, Stroud was tentatively diagnosed as having cancer of
the larynx. Wiile further tests were undertaken, Stroud told
his school principal, Larry Oson, about the devel opnents.
Stroud and A son had been good friends for nore than 25 years,
and they were in regular contact about Stroud's situation in
January. (Tr. (RS) 5, 8) On January 21, follow ng full .
testing, Stroud' s cancer diagnosis was confirnmed, and surgical
and radiation treatnments were under consideration.

Once di agnosed, Stroud inforned dson that Stroud woul d be
out for the bal ance of the school year. (Tr. (RS) 9.) This
conversation took place on January 21, a week before the second
senester st arte.d. A son asked Stroud to get a doctor's
verification of his illness and his inability to keep working
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during the next senester. Stroud imediately contacted his
doctor, was told such verification would be forthcom ng, and
reported that fact to AQson. (Tr. (RS) 10-11.) It also
appears that O son conveyed news of Stroud's condition to Dodie
Scott, the District's personnel coordinator. (Tr. 2:64.)
Stroud testified that as of January 21 he was certain,
based on nedi cal connunicétions, that he woul d be out of school
t he second senester, and that O son also understood Stroud's
| ong-termstatus. (Tr. (RS) 9-10, 15.) Stroud's testinony on
this point was not contradicted as Ason did not testify.*~
Although Stroud on January 21 requested a verification
letter fromhis doctor, the letter, dqted January 22, did not
arrive at the District's headquarters until February 3, the
dat e stanped on the letter by the mai n personnel office.
Unfortunately, the limted testinony failed to fully account
for the tine | apse. An enpl oyee inlthe doctor's office
i ndicated that dictated letters were transcribed once or tw ce
a week by an out si de typisf, suggesting that, based on the
usual schedule during the relevant tine period, the letter
m ght have been typed and sent by January 24, or possibly
later. (Tr. 2:84-85.) There also was testinony by the

District's superintendent that the letter was transmtted to

~IStroud, noreover, was an exceptional wtness. Despite
forced reliance on an electronic voice box, his manner was
confident and forthright. Stroud' s recollection of key
conversational details also was sharp.

7



the District's main office by O son, the addressee shown on the
|l etter, and that the envel ope, now | ost, bore a January 30
postmark. (Tr. 1:82, 86.). As noted above, O son did not
testify. There was no other direct evidence on the tinme gaps
In the chain of custody.

Stroud, who undermenf cancer surgery, renained absent
t hrough the bal ance of the second senestef. There was no
evidence that the District disputed either his illness or the
sufficiency and timng of the verification Stroud supplied to
support his use of sick |eave. Throughout Stroud' s absence,
beginning in the first senester, his classes were taught by Jim
Steinberg. Steinberg was considered a non-unit substitute
teacher for the entire period. According to Stroud, O son had
stated on January 21 that Steinberg would continue as Stroud' s
replacenent. (Tr. (RS> 10.)
C. The O ossan_Case

Joan Crossan becane ill with depression in fall 1985. She
~submtted a doctor's verification of the illness in Cctober as
part of a planned three-nonth absence. On January 9, 1986,
Crossan wote a letter requesting an extension of her absence.
The letter was prepared with the assistance of R chard
Schuster, the California Teacher Aséociation's field
representative in Hunbol dt County. The extension request cited
the relevant contract provision for a health | eave, and
expressly sought unpaid status for the last part of the second
senester, after extended illness differential pay would be

exhaust ed.



During January, Crossan aléo spoke about her needs. with her
school principal and with Dodie Scott, the personne
coofdinator. In a conversation with Scott, O ossan vol unteered
to submt a supplenmental doctor's verification. Crossan
testified that she assumed such a statenent was required,
simlar to the substantiation supplied for her original I|eave
infall 1985. (Tr. . -1:21.) At the hearing, there was no
testinony about the precise date for this conversation with
Scott, although fromthe context of related events it probably
took place near the start of the second senester on
January 27, 1986.

Regardl ess of this uncertainty, it is clear that C ossan
sought the nedical verification. Initially, according to
Crossan, the doctor or soneone in his office mstakenly sent a
copy of Crossan's January 9 letter to the District. (Tr.
1:19-20.) Thereafter, in a letter dated January 27, Crossan's
doctor sent a proper verification of her illness. This was
received by the District on January 29, two days after the
senest er began.

During the second senester, O ossan was given the extended
il ness and health | eaves she had requeéted. There was no
evidence that the District disputed either her illness or the
sufficiency and timng of the verification she suppli ed.

Thr oughout Crossan's absence, beginning in the first senester,
her classes were taught by Lori MFarland. MFarland was

considered a non-unit substitute for the entire period.
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Crossan's salary through the March 7 expiration of her'paid
| eave status was based on the difference between her regular
pay and the substitute cost for MFarl and.

D. The Association_Gievance

In March 1986, several weeks after the start of the second
senester, the Association filed a grievance asserting that the
District failed to classify Steinberg and McFarl and as
tenporary teachers to replace Stroud and Crossan for the second
senester, and, instead, had treated themas substitute
enpl oyees. (See, generally, grievance materials collected in
C P. Exh. 4 and Resp. Exh. 2.) The renedy sought by the
Associ ation was to post and fill the posifions»in accord wth
Article 18 of the bargai ni ng agreenent. |

The grievance was denied at both the first and second
|l evel s. The second |evel of the procedure, an appeal to the
superintendent's designee, resulted in a statement of facts and
a contractual interpretation by the District. The Association
asserted that notice by the enpl oyee plus subsequent witten
medi cal verification satisfied the Dstrict's contractua
rights, and that past practice with respect to the issue was
not definitive in terns of denying tenporary teacher
classification. (Resp. Exh. 2 (QGievance Hearing Transcript)
at pp. 10, 16-17.)°

®The hearing transcript, offered b% the District, is
entitled to evidentiary wei ght, even though Schuster, the
Associ ation's representative, did not testify at the unfair
practice hearing.
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The hearing officer rejected the grievances. H's report
stated that the enployer knew that Stroud and Crossan woul d be
absent "with absol ute certainty” on February 3 and January 29,
respectively, when "corroborating” physician statenents were
recei ved after the beginning of the semester. (C P. Exh. 4,
Level Il Decision at p. 3.) |In the hearing officer's view,
since their nedical verifications were not submtted before the
senester started, the tenporary teacher provision of Article 18
did not apply and no contract violation was found.

The Level 11 decision reasoned that requiring nedica
notice to be received prior to the senester's start was a
necessary condition in order to avoid potential double salary
payments if an enpl oyee on |leave wi shed to return to work. As
an alternative ground to deny the grievance, the hearing
officer concluded that the filing was untinely, apparently
rejecting the Association's argunment that the ongoing use of a
substitute constituted a continuing violation of the contract.

Fol | owi ng the second |evel decision in April 1986, the
Associ ation sought arbitration. An arbitrator was sel ected and
a date was set, but in Septenber the Association withdrew its
grievance. In its letter to the arbitrator, the Association
clainmed that the District refused to waive its tineliness
argunent, and that the substantive issue was pending before the

PERB. (The unf ai r practice charge was filed in June 1986.)
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E. Negotiating H story
The tenporary teacher provision in Article 18 was the

m d- 1982 product of unfair practice settlenment negotiations in
Case No. SF-CE-649. (See, generally, Resp. Exh. 6;

Tr. 1:89-110; 2:87, 94.) In that dispute, the Association
alleged that the District unilaterally adopted a new policy
regarding the unit-menber status of |ong-term substitute

enpl oyees working under fixed contracts. The settlenent was
negotiated with the assistance of a PERB hearing officer. The
parties conferred once in a face-to-face neeting, and
thereafter through correspondence and tel ephone calls. (Tr.
1:96-97.) Eventually, the settlenent was incorporatéa in the
bar gai ni ng agreenment that preceded the current contract. The
texf has renmai ned unchanged throughout this period.

Richard Smth, the District's counsel in this proceedi ng,
negotiated the unfair practice settlenent in SF-CE-649. He
testified that the "absolute certainty” |anguage was i ntended
to protect against the risk of double enploynment and sal ary
paynents. (Tr. 1:94, 97.) At first, the District had proposed
using tenporary teachers, who would be part of the bargaining
unit, only for absences of "known duration.” After discussion
assisted by the nmediator, the D strict expanded the scope of
tenporary teacher enploynment to include replacenents for
enpl oyees on | eaves of absence of unknown but* ext ended | ength.

For further protection, the District utilized the absol ute
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certainty concept in order to mnimze the risk of a person
returning fromleave after a tenporary teacher was in place.
(Tr. 1:95-97.) The Article 18 phrase "known wi th absol ute
~certainty" was drafted by Smth and was sent to the Association
in Septenber, 1982. (Tr. 1:93.) The settlenent was agreed

| upon the next nonth.

Smith testified that although there were some conversations
with Schuster, the Association representative, about the
District's fear of potential double enploynent and doubl e
- salary payhents, there was no conversation that Smth could
recall that involved the specific neans for determning that an
enpl oyee woul d be absent with "absolute certainty.” (Tr. 1:97,
103- 104, 108.f% Hence, as Smth conceded, there was no
di scussi on between the parties that classifying a tenporary
teacher under Article 18(4)(A would require that nedical
~verification be received pfior to the start of a senester,

(1d.) Smith also confirnmed that subsequent events denonstrated
a lack of clarity in the absolute certainty provision.

(Tr. 1:108.)

®The Association also offered testinony about bargai ning
hi story. An Associ ation negotiator who was present at the
settlenent tal ks, and who was a participant on the Association
side thereafter, could recall no discussion of how and when the
concept of "absolute certainty" would apply. (Tr. 2:87.)

13



F. Past Practice

Substantfal evi dence was offered at the hearing regar di ng
the District's past practice of hiring tenmporary teachers for
health and illness absences for the period 1983-84 through
1985-86, the years in which the 1982 settl enent agreenent was
i mpl emrented. (See Resp. Exhs. 1, 8 and rel ated testi nony. )

Tenmporary teachers were hired for four enployees absent for
an entire senester while utilizing sick |eaves in 1984-85 and
in 1985-86. These enployees wer e designated as "MB," "JD"
"LM" and "GB" in the record. (lInitially, G was msidentified
as "JB.") O these, one enployee ((B) in 1984-85 did not
submt a doctor's verification before the start of the
senester, but still a tenporary teacher was hired. A second
enpl oyee (MB) in 1984-85 did submt a physician's statenent
before the senester began.

In 1985;86, the same year that Stroud and Grossan's cases
arose, two other enployees were absent on sick |eave and were
repl aced by tenporary teachers. One enployee (JD did not
submt nedical verification before the first senester began,
al t hough subsequent extensions of the |eave for part of the
second senester were supported by a suitable statenment, albeit
after the start. (Tr. 2:63-65.) Another enployee (LM in

1985-86 did convey an advance, pre-senmester doctor's statenent.
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The District's personnel coordinator, Scott, testified that
it was her m staken contract interpretation that led to the
- 1984-85 hiring of a tenporary teacher for the enployee (GB) who
did not submt a nedical verification before the first. senester
began. (Tr. 1:127-128, 130-131; 2:50-52.) Since the Dstrict
was awar e that @B had suffered a heart attack during the sumrer
"and was going to be absent for nost of the semester, Scott had
bel i eved a tenporary teacher was appropriate. (Tr. 2:50-51,
57-58.) Later, in an early 1985 discussion with D strict
admnistrators (Tr. 1:128-129; 2:52), she was instructed to
limt such hires to instances in which the teacher woul d be
absent the renmi nder of the year, thereby making Article
18(4) (A) (3) inapplicable.’

Scott also was responsible for the 1985-86 tenporary
teacher classification w thout advance nedical verification
being received by the District. 1In this instance, the enpl oyee
(JD was known personally to Scott, who kneww th certainty
that the enpl oyee woul d be absent through the entire first

semnest er.

"This expl anation, which Scott said should have applied
in GB's case (Tr. 2:68-69), did not square with the record
evi dence showing that (B was absent the entire first senmester.
(Tr. 2:50-51, 57-58; Resp. Exh. 1.) Article 18(4)(A)(3)
appl i es when an enpl oyee is absent for a portion of the first
senester and all of the second senester.
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(Tr. 2:63-64.)8

Wth respect to sick |eave and other illness absences, the
District did not have a policy to seek second or additional
nmedi cal opinions prior to accepting the verification offered by
the enployee. (Tr. 1:61.) Nor was there evidence that the
District referred enplqyees to a physician selected by the
 enpfoyer for an independent assessnent of enployee and doctor
cl ai ns. N

In addition to the evidence regarding tenporary teacher
practices inrelation to nmedi cal substantiation, there was
abundant evidence that the D strict utilized retroactive hiring
aut hori zations, often reclassifying substitutes as tenporary
teachers weeks after a semester began. (See Resp. Exh. 8.)
Retroacti ve authorizations were involved in the tenporary

t eacher classificatidns for all four of the sick | eave

8Evi dence also was offered regarding the use of maternity
| eave and tenporary teachers. The District has urged that such
| eaves are not returnable (Tr. 1:117), as are other illness and
health | eaves, and thus have limted applicability in resolving
the present dispute. This claimis questionable since the
contract does not distinguish between the return rights rel ated
to paid and unpaid | eaves for periods up to one year.
Regar dl ess, since one type of maternity |eave may invol ve
unpai d absences of a specific duration, there is a simlarity
to CGrossan's request for an unpaid | eave of absence for the
bal ance of the 1985-86 second senester. Overall, the record
i ndi cates that enployee notice to the District was by itself
sufficient to trigger the unpaid nmaternity |eave and
classification of the replacenent as a tenporary teacher. (See
Resp. Exh. 1.) For present purposes, the District apparently
woul d treat the cases differently by requiring a further,
outside verification for an enployee in Crossan's situation.
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repl acenents in 1984-85 and 1985-86, approving such status for
the replacenent's first or second senester. (See'Tr. 2:30
(MB); 2:34-35 (JD); 2:47-48 (LM, and 2:50-51 (GB).) The
enpl oyees who originally served as substitutes continued
serving as tenporary teachers in éach instance. (Id.; 2:95.)
From the evidence at the hearing, it may be inferred that
‘the Associ ation knew of the school board' s retroactive ‘
aut hori zation practice, which covered maternity | eave cases as
meil, because organi zati onal representatives attended neetings
and regularly received board agendas and personnel reports
reflecting the authorizations. (Tr. 2:88-89.) |In contrast,
prior to the Stroud and Crossan cases, and the Level |l hearing
officer report, there is no indication that the Associ ation
could have inferred a District policy requiring that a
physician's verification be received by the District prior to
the start of a semester as a precondition to hiring a tenporary
teacher. The Association, for exanple, was not involved in the
sick | eave replacenent classification for the two enpl oyees
(MB, LM who submtted nédical verifications prior to the

senmester's start. (Tr. 2:54-55.)

Additionally, there was no District policy statenent or
other witten guideline, for internal consunption or otherw se,
that established its criteria for applying the contractual
"absolute certainty" text. (Tr. 2:56.) Nor was there any
witten docunent correcting Scott's purported m staken
interpretation. (Tr. 2:57.) |In brief, there was no evidence
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that the enployer's interpretation of the absolute certainty-
provi sion had been comunicated to the Association during the
years the District clains it was in effect.

CONCLUSI ONS_OF L AW

| A | nt roduction

The charging party contends that the D strict unilaterally
adopted a new policy governing tenporary teacher classification
under Article 18(4)(A) by defining the phrase "known with
absolute certainty" to require receipt of a physician's
verification of an enployee's absence prior to the start of a
senester  The Associ ation views such a requirenent as adding
specific criteria to the general |anguage of the bargaining
agreenént. The Associ ation concludes that the D strict
viol ated the EERA because its new policy involved a natter
within the Scope of represehtatibn, and was adopt ed mithout
‘notice and negotiations with the exclusive representative.

The respondent counters that its policy requiring
pre-senester verification was in accord with the contract,
negotiating history and past practice in the District. In
addition, the District argues that a conplaint should not have
been issued because the PERB dispute should have been deferred
to binding arbitration.

For the reasons stated below, it is concluded that the
District's defenses are wthout nmerit, a violation of the EERA
has been denonstrated, and an appropriate remedial order should
be i ssued.
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B. Deferral |

As a threshold defense that woul d preclude deciding the
substantive unfair practice issuef the District naintains that
the Board shoul d have deferred the Association's claimto

binding arbitration, citing the mandatory deferral |anguage of

g
section 3541.5(a).

°I'n that section, the EERA provides in relevant part:

(a) Any enpl oyee, enpl oyee organi zation, or
enPoner shal|l have the right to file an
unfair practice charge, except that the
board shall not . . . ; (2) I1ssue a
conpl ai nt agai nst conduct al so prohibited by
the provisions of the agreenent between the
parties until the grievance nmachinery of the
agreenment, if it exists and covers the
matter at issue, has been exhausted, either
by settlenent or binding arbitration.
However, when the charging party
denonstrates that resort to the contract
grievance procedure would be futile,
exhaustion shall not be necessary. The
board shall have discretionary jurisdiction
to review such settlenment or arbitration
award reached Fursuant to the grievance
machi nery solely for the purpose of
detern1n|n whether it is rePugnant to the
pur poses of this chapter. the board
finds that such settlenent or arbitration
award is repugnant to the purposes of this
chapter, it shall issue a conplaint on the
basis of a tinely filed charge, and hear and
deci de the case on the nerits; otherwi se, it
shall dismss the charge. The board shall,

i n determning whether the charge was tinely
filed, consider the six-nonth limtation set
forth in this subdivision to have been '
tolled during the tinme it took the charging
party to exhaust the grievance nmachi nery.
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The District argues that an arbitrator could have deci ded
the Association's contract violation theory on the nerits, even
If the District also was advancing a procedural defense based
on the alleged untinely filing of the grievance. On this
point, the Level Il hearing officer had reached the nmerits of
the contract case, while also holding alternatively that the
gri evance was untinely. The contract itself describes the
arbitrator's jurisdiction broadly, allow ng the decision-naker
to consider the violations and facts alleged at the | ower
| evel s of the procedure. The District observes that since the
Association failed to denonstrate that submssion to
arbitration would be futile because of the enployer's
Untinel i ness defense, the Association should not be permtted
to bypass the contractual renedy that had been bargai ned for by
the parties.

The District's analysis, while logical froma strictly
contractual viewpoint, fails to consider the separate statutory
enforcenment interest of the Board, as reflected in Dry_C eek

‘Joint _Elenmentary_School D strict (1980) PERB O der No.

Ad-81(a). In that decision, the PERB concluded that an
arbitrator's award was repugnant to the EERA, thus not
justifying deferral, because it failed to provide for full
restoration of the status quo ante. The Board' s deci sion

relied on federal precedent under the National Labor Relations

20



Act  (NLRA).
In Dry. Qreek, following this precedent, the Board set forth
four requirenents for PERB deferral to an arbitration award:
1. The matters raised in the unfair
practice charge nust have been presented to
and. consi dered by the arbitrator;

2. The arbitral proceedings nust have been
fair and regul ar;

3. Al parties to the arbitration
proceedi ngs nust have agreed to be bound by
the arbitral award; and,
4. The award nust not be repugnant to the
Act .
The first of the four listed criteria
contenpl ates the exercise of the PERB' s jurisdiction
if the unfair practice issues "are not enconpassed by

the arbitration proceeding and included in the

1014. at p. 4, citing Speilberg Manufacturing Co. (1955)
112 NLRB 1080 [36 LRRNI1152] and Collyer Insulated Wre (1971)
192 NLRB 837 [77 LRRM 1931]. The NLRA, 29 U.S.C, sec. 150
et seq., does not have a nandatory deferral requirenent. The
deferral doctrine has evolved as an exercise of discretionary
jurisdiction by the National Labor Rel ations Board (NLRB).
(See Morris, The Devel opi ng Labor Law (2d ed.), at pp. 924-933.)

"Subsequent Board deci sions have reaffirnmed the deferral
requi rements: see, e.g., Lancaster El epentary _School D strict
(1983) PERB Deci si on No. 358; Conejo Valley Unified Schoo

District (1984) PERB Deci sion No. 376; Los Angeles Unified
School D strict (1986) PERB Deci sion No. 587,
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arbitrator's disposition of the case. " 1212

Since, in the proceedi ngs before the Regional Attorney, the
District declined to waive its Untineliness defense, if the
case was deferred the arbitrator necessarily would have to
consider an alleged procedural objection that could preclude
resol ution of the.substantive unfair practice dispute, If this
was the outcone, in the Dstrict's view, the Association could
return to PERB after the award issued, and seek a repugnancy
determnation that would permt the PERB s consi deration of the
nerifs of the unfair practice charge.13 Such a protracted
specul ati ve course, however, would serve no practical statutory
end, and, instead; woul d inflate the tinme, costs and attorney
fees to be incurred by all parties to the dispute.

This conclusion is consistent wwth federal |abor relations
precedent. Cases cited by the Regional Attorney when he
initially dismssed respondent‘s obj ection, support the
principle that deferral of the nmerits of an unfair practice
claimto arbitration nust be unconditional, including a

tineliness waiver, in order to justify a stay of the statutory

“Iry Creek, supra, PERB Order No. Ad-81(a) at p. 5.

3I'n a footnote to the District's brief, respondent also
suggests that a time-bar holding by the arbitrator woul d bl ock
the PERB's jurisdiction. (See District Brief at p. 11, fn.
9.) This result, precluding statutory enforcenent at any
stage, is clearly at odds wwth the principles expressed in Ixy

O eek.
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enforcement mechanism? The District has argued that these
cases are di stinguishable, relying, however, on factual
variations fromthe present dispute that do not detract from
the basic principle. Sinply stated, under the NLRA, deferral
to arbitration is justified only if there is an assurance that
resol ution of the bontractual di spute also will resol ve the
underlying statutory claim 3

Simlar reasoning should apply under the EERA because
section 3541.5(a) requires pre-arbitration deferral only mhe(e
the contract "covers" the unfair practice dispute. I'f a tine
bar could or does preclude the arbitrator's consideration of
the unfair practice issue, and the enployer is unwilling to
abandon the procedural objection to ensure that the contractual
di spute nechanisn1"covers" the statutory issue, it cannot be

said that the literal jurisdictional conmand of the EERA has

been satisfied for the purpose of nmandatory deferral. Absent a

'“See Qol unbus Foundries. Inc. (1977) 229 NLRB 34
[95 LRRM 1090]; United States Postal Service (1976)
225 NLRB 220 [93 LRRM 1089]; Pilot Freight Carrjiers,_lnc.
(1976) 224 NLRB 341 [92 LRRM 1338] .

>The enphasis on this point was central to the NLRB s
reasoning in Col]ver Insulated Wre, supra. 192 NLRB at
841-43. (O her NLRB decisions also have rejected deferral when
a threshold issue of grievance tineliness could inpede a pronpt
unfair practice ruling. (See, e.g., Coast Valleys
Typographi cal _Union (1975) 221 NLRB 1048, 1050-51
[91 LRRM 1078]; Raynond_International, Inc. (1975)
218 NLRB 202, 203, fn. 1 [89 LRRM1461]; cf. CGary Hobart \Water
Corporation (1974) 210 NLRB 742 [86 LRRM 1210].)
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showi ng of forumshopping in bad faith, which perhaps m ght
justify the PERB s refusal to exercise its jUrisdiction

def erral bn“the'present record would invite a duplicative waste
of public resources, procedural delay, a deteriorating
evidentiary record, and continued uncertainty in

| abor - managenent relations as the nerits of the unfair practice-
dispute remained up in the air.

C. The Unilateral Change

The Board's precedent, as affirned by appellaté courts,
requi res an enployer to provide notice and an opportunity to
negoti ate before unilaterally establishing a neW/poIicy or
practice affecting a subject within the scope of
representation.16

In this case, there is no dispute that the District's
verification standard for tenmporary teacher classification was
expressed in 1986 without explicit notice or negotiationé at

that time, and was of generalized effect for the bargaining

16gakiand Unified School Dist, v. Public Enploynent
Relations Bd, (1981) 120 Cal . App.3d 1007, aff. PERB Deci sion
No. 126; Mureno Valley Unifi ' v. Public
' (1982) 142 Cal . App.3d 191, aff. PERB

Enpl o)
Deci si on No. 206.
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17 | ndeed, one of the District's principal defenses is

unit.
t hat new bargai ning was not required because the subject matter
had been negotiated previously. The District believes that its
verification policy was consistent with the agreenent, the
bargai ning history, and the past practice.

Before reviewing this contention, however, consideration
first nust be given to the District's argunent that the subject
matter of its action is beyond the scope of representation
because the hiring of non-unit enployees is wthin managenent's
di scretion, biting Heal dsburg Union H gh School District (1984)

PERB Deci sion No. 375. But the respondent's reliance on

Heal dsburg is m spl aced because the Association is not seeking

to negotiate on behal f of enployees outside the bargaining
unit. Rather, the organization by its charge proposes to
bargai n over the appropriate classification, and wages and
hours, of enployees w thin the unit, as previously recognized
by the enployer. Bargaining also would be rel evant tb such

| ssues as work preservation, and transfers or reassignnments of
unit work. Healdsburg applies this unit distinction, for

exanple, in its discussion of negotiable

17See Grant Jojnt Union Hgh School District (1982) PERB

Deci sion No. 196 (distinguishing contract violation w thout
general effect). :
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pr oposal s regarding “restricted" and "student" enployees."lSla

More precisely on point, the PERB previously has held that |
negoti ati ons over '_cI assification criteria for tenporary
certificated enpl oyees were wi thin the scope of
representati on. 19 G her Board decisions also affirmthe
principle that classification issues related to wages and
hours, and to work preservation, transfers and reassi gnﬁents,
fall wthin the scope of representation. 20

Were the rule otherw se, an enployer, regardl ess of
contractual recognition coomtnents as in this case, could
unilaterally determne that a particul ar enpl oyee was outside
t he bargai ning unit and beyond the scope of representation, and
then hoist its unfair practice defense onto this unil ateral
determnation. This circular approach toward the scope of

representation would strip the statutory definition of meaning,

and bargai ni ng woul d be dependent on the transitory preference

1833. at pp. 19-20.

9)efferson.School District (1980) PERB Decision No. 133
at pp. 21-23. (Aso seeid,., at pp. 24-25 distinguishing unit
and non-unit enpl oyee negoti ations.)

0See, e.g., AlumRock Union El enentary School District,
(1983) PERB Deci si on No. 322 at pp. 10-12; M_._San Antonio

Communjty._College District (1983) PERB Deci si on No. 297 at pp.
7-9; Goet Uni on Schoo (1984) PERB Deci sion No. 391

at pp. 19-20; Mm_f_i&d_&_hm.ﬂjlﬁﬁ (1984) PERB
Deci sion No. 393 at pp. 25-26.

26



of an enpl oyer. | .
Regarding the core of the parties' dispute, the District
maintains that it has negotiated over the tenporary teacher
classification, and that its verifiéation standard was in
accord with the contractual text, negotiating history and past
practice. 1In resolving this argunent, it shoul d be observed
~that any review of the disputed contractual phrase "known with
absol ute certainty” must cone to grips with the obvious:
absol ute certéinty can be epheneral, dependent on tining,
circunstance and the beholder's point of view The District's
'negotiatof admtted that events have denonstrated a |ack of
clarity for the phrase. In the District's brief, it also
concedes that even the respondent’'s chosen verification
standard does not offer conplete absolute certainty against
doubl e enpl oynent, but instead provides "limted protections.”
(Eistrict Brief at p. 4.) In this respect, there was no
evi dence that reasonable steps toward greater certainty were
requi red, such as second nedi cal opinions or opinions from
physi ci ans sel ected by the enployer. Hence, any review of the
present dispute nmust strive to be sensible, recognizing that
the parties selected an anbi guous contractual phrase in their

quest for assurance.

Under such circunstances, the Board exam nes disputes over

contractual intent in light of negotiating history and previous
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21
practi ce.

The negotiating history, however, does not support the
District's claimthat its pre-senester verification requirenent
was consistent with the contract. First, and nost inportant,
the specific neans of applying the phrase "known w th "absol ute
certainty" were not di scussed by the 'parti es. At nost, during
their settlenent tal ks, the expressed intent of the parties was
their agreenent on the need to mnimze the District's risk of
doubl e enpl oynent and sal ary paynents.

Second, the contract |anguage cannot fairly be read to
inpliedly incorporate the District's requirenent as applied to
the replacenents for Stroud and Crossan. As is plain in the
heal th and sick | eave portions of the agreenent, the parties
knew how to wite and incorporate |anguage that expressly
established verification rules. In this context, a simlar
verification rule cannot be inplied in an independent article

of the contract without flaunting the general principles of

?1See, e. Morgan HIl Unified School District (1986)
PERB Deci si on No 554(a) at p. 9; My School s_and. H gh
School District (1984) PERB Deci sion No. 414.
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contractinterpretation.2222

Third, in light of these contract principles, the
Associ ation's understandi ng of the absolute certainty phrase is
nmore consistent with the negotiating history, and with the
agreenént as a whole. Thus, a tenporary teacher shoul d be
hired once an enpl oyee gives advance, pre-senester notice under

Article 18(4)(A), and the enployee conplies with the District's

22Under California law, a contract nust be interpreted to
give effect to the expressed intent of the parties as of the
time of agreenent. (Qvil Code sec. 1636.) The contractua
text is the starting point for this analysis (Gvil Code
secs. 1639-40), with effect being given to every portion of the
agreenent. (Qvil Code sec. 1641.) Interpretation of the
contract nmust be definite and reasonabl e, capable of being
carried out without violating the parties' intention. (Qvi
Code sec. 1643.) Wen interpreting an anbi guous contract
provi sion, evidence is relevant denonstrating what the prom sor
bel i eved the prom see's understanding to be at the tine of .the
agreenent. (Qdvil Code sec. 1649.) |If these principles of
interpretation are not sufficient to resolve an uncertainty,
the text shall be interpreted against the party drafting the
di sputed | anguage. (Qvil Code sec. 1654.) (See, generally,
Wtkin, Summary of California Law (8th ed.), secs. 520-540.)

Not only should the trier of fact be hesitant to inply a
verification rul e where none was expressed, but, in this case,
other rules also are relevant. Here, the prom sor was the
District, since it offered a tenporary teacher classification
under certain conditions. According to the testinony of the
District's negotiator, the Association's understandi ng during
bar gai ning was that the enployer wanted an assurance agai nst
the risk of double enploynent, wthout reference to specific
criteria. Under these circunstances, the promsee's
understanding is the proper interpretation, assumng it is
consistent wth the text and the agreenent as a whol e.
Utimately, if other interpretative approaches fail, an adverse
finding is appropriate against the District as the party
drafting the disputed text.
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request for nedical verification, assumng one is sought by the
District. |If the enployee's response to the request is
satisfactory for the purpose of granting health and sick

| eaves, as were Stroud and Crossan's, the two separate

provi si oné of the agreement can operate in tandem This
interpretation, described during the gri evance hearing bel ow,
is nmore plausible than the District's, which would permt both
exp.r ess and inpli ed verification rules operating at the sane
time. The District's interpretation of different provisions
could function in an inconsistent fashion, rejecting a
verification for one purpose while allowing it for anot her.
When gauged by the test of plausibility, the D stri_ct"'s action

is not in accord with the agr eenent . 23

23Conpare Mictor Valley Comunity_College District (1986)
PERB Deci sion No. 570 at pp. 16, 24 (no unilateral change found
where the enployer's action was based on a plausible contract

interpretation).

In the District's brief, it mscharacterizes the
Associ ation's contractual interpretation, contending that the
organi zation would allow verbal notice of a projected senester
absence, wthout regard to a cut-off date, as sufficient notice
to require tenporary teacher classification. As an
argunent ative device, this characterization is helpful to the
Dstrict's case, but it msses the mark (and |acks support in
the record). Instead, as noted above, the Association has
urged that notice, whether witten or verbal, is subject to the
Dstrict's discretionary verification rights, and that Stroud
and Crossan did all that was and could be required of them
~under the contract. The tenporary teacher requirenment was
effective, therefore, because their prospective absences were
corroborated to the District's satisfaction. Had the
corroboration been unreasonably del ayed or otherw se
Insufficient, a different case woul d be presented, one nore in
keeping with the District's characterization.
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The Association's interpretation is sensible as well, in
| i ght of other contractual considerations. The contract, for
exanpl e, expressly circunscribes return rights, apparently
creating reinstatenment |eeway that provides another [imt on
the possibility of double enploynent in the sane position.
Additionally, while the contract does establish return rights,
such rights cannot be interpreted in a vacuum It is hard to
| magi ne how an enpl oyee who has been granted an unpai d |eave
request could then have a change of heart, and prevail on a
demand for restoration of a previous position by bunping a
temporary teacher in the process. [If the enployer has already
acted in reliance on the promse and to its detrinment by hiring
a tenporary teacher, the absent teacher should be held to the
original promse. Presumably, enployees on other types of
| eaves meke simlar commitments, and these serve as adequate
protection for the District. To believe that a doctor's note
al one nakes an enpl oyee's prohise bi ndi ng, credits too nuch to

the nmagi c of the nedical profession.

The District's interpretatibn of the verification rule as
an inplied termconsistent wwth the agreenent also is
unsupported by past practice. According to traditional |abor
relations principles, a practice can be an inplied termin an
agreenent, as the District urges inthis case, only if it is

clearly established and ascertainable over a period of tine,
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24

and if it is accepted by the parti es. The record, however,

does not substantiate the enpl oyer's past practice
contention.25

First, the Dstrict's practice was limted and varied with
respect to pre-semester verification for ténporary t eacher
classification in sick and health |eave situations. Aside from
Crossan and Stroud, there were only four relevant absences in
three years, two of which did not involve advance, pre-senester
physician verifications. Wile it is true, as the Dstrict
contends; that the existence of exceptions does not disprove a
practice, there nust be an ascertainable practice in the first
I nstance, sonething the respondent has not denonstrat ed.

Second, accepting Scott's msinterpretation as the cause
for one of the two classifications in apparent violation of the
District's policy, the correction of such a mstake reflects,
at nost, the state of mnd of the District. More
significantly, there was no witten guideline or docunent,

either before or after the mstaken interpretation, suggesting

*4See, e.g., Ekouri and El kouri, w Arbitration Wrk
-(3d ed.) at pp. 391-92. A 'so see cases cited supra.. fn. 21.

>>Respondent was in error in suggestin? in its brief that
the Association bore the ultinmate burden of proof on the past
practice issue. The conplaint alleged a change in contractual
policy. This was evident in the Association's Prina facie
case. Once the Association showed that the enployer's practice
cast a new light on the contract, it was the D strict's burden
to denonstrate that its actions were consistent with the
practice and the agreenent. (See, e.g., fn. 24, supra: Pajaro
Val l ey Unified School Dist. (1978) PERB Dec. No. B51.)

32




to the Association that there was an established practice -
I npl enenting the contract's absolute certainty text.

Third, contrary to the enployer's claimin its brief, the
organi zati on's "agreenent cannot be inplied on the basis of
Crossan's testinonial admssion that she voluntarily sought a
doctor's verification because she believed it was required,
Read as a whole, her testinony indicates that she was referring
to the requirenments of the contract's sick and health |eave
provi sions, which gave the District the discretion to ask for
verification. Hence, Gossan's statenent at the hearing has
little bearing on the main issue in the case.

In sum the District's requirenent that a doctor's
verification be received before the start of the senester as a
precondition to hiring a tenporary teacher, establishes by
unilateral action a policy that is not reflected in the
agreenent, the negotiating history, or the past practice. The
District did not propose such a policy in bargaining, and the
Associ ation had no reason to know this was the enpl oyer's
policy during the period it was purportedly in effect.

D. Vi ol ati ons

The District's unilateral decision, wthout notice or
negotiations, to establish a new policy that a teacher's
absence for a senester would be known wi th absolute certainty

only when a physician's verification was received by the
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enpl oyer prior to the start of the senester, thereby changing
tenporary teacher classification criteria under the contract,
constituted a refusal to negotiate in violation of section
3543.5(c). The District's unlawful unilateral conduct also
constituted concurrent violations of sections 3543.5(a) and
(b), interfering with the representational rights of enpl oyees
and enpl oyee organizations.26
REMEDY
Section 3541.5(c) provides:

The board shall have the power to issue a

deci sion and order directing an offending

party to cease and desist fromthe unfair

practice and to take such affirmative

action, including but not limted to the

rei nstatenment of enployees with or wthout

back pay, as will effectuate the policies of

this chapter.

The traditional renedy for unilateral enployer action
establishihg new terns and conditions of enploynent w thout
notice and negotiations, is an order that the enpl oyer cease
~such conduct, nake enpl oyees whole for any |osses they have

suffered, and negotiate with the exclusive representative.27

*°akl and Wnified School Dist, v. Public_Enploynent
Rel atj ons _Bd, supL_ 120 Cal . App. 3d 1007; San Francisco

Conmuni ty Cbllggg strict (1979) PERB Deci si on No. 105.

>’See Qakland Unified School District v. Public
Enployvment Relations Board, supra. 120 Cal.App.3d at p. 1014
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Relief of this nature has been required in cases of unilateral
enpl oyer action affecting the assignnent and allocation of unit
work, and the resulting loss of unit wages or stipends.28

The District argues that utilization of a traditional
remedi al approach is not warranted in this proceeding. First,
respondent contends that MFarland and Steinberg should not be
| made whol e because the contract required that O ossan"-and
Stroud's positions be filled by a posting procedure for
temporary teachers. Al though the District did not follow the
contractual procedure in this instance, this does not justify
depriving MFarland and Steinberg of appropriate relief fdr t he
wor k t hey perforned.

Contrary to the District's assertion, there was sufficient

proof that both MFarland and Steinberg suffered a loss, as it

was undi sputed that they worked in a substitute status for an

’8See, e.g., Lincoln Unified School District (1984) PERB
Deci sion No. 465; (oleta Union _School District, supra, PERB

Decision No. 391; Holtville Unified School District (1982) PERB
Deci sion No. 250; _South Bay Union School D strict (1982) PERB

Deci si on No. 207.
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entire éenester while filling in for Orossan and Stroud. % --
The District, in conpliance with this order, can resune
utilization of the contractual posting procedure in future
senesters, as the nake-mhole'amard shall be limted to the
singl e sénester of work that was at issue in the hearing.
Second, the D strict contends that any additional paynent
to McFarl and, G ossan's substitute, would anount to taking
nmoney from Crossan. Thus, MFarland woul d be nmade whol e by
raising her substitute salary to the tenporary teacher |evel,
but fhis di fference, under the contract, would decreqse t he pay
Grossan otherw se has received. This result, in the District's
view, would be too harsh. The short answer to this objection
is that the District mght have a claimagainst Crossan for a
contractual overpaynent, but, for equitable reasons related to
its own wongdoing, the District mght not seek to recoup from

Crossan the funds the District already has paid. In any event,

For this reason, the District' reliance on Fair v.
Fountain Valley School District (1979) 90 Cal.App.3d 180 is
m staken. In Fountain Valley, an enployee who was not sel ected
sought make-whol e relief for loss of a position.' There were
several other teachers with hiring rights conparable to those
of the plaintiff, and he had made no showi ng that he woul d have
been offered an avail able position. |In the present dispute, in
contrast, not only were MFarland and Steinberg actually hired,
albeit in a disputed classification, but there was substanti al
evidence that the District had a past practice of retroactively
hiring and reclassifying teachers who were working as .
subst i tutes.
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If the District does have a repaynent claimand G ossan
advances an equitable or |legal defense, another forumwth
jurisdiction over that action wll resolve the dispute.

Before the Board, however, in a case alleging a unilatera
change viol ation, the Association serves as the exclusive
representative. As such, consistent with the Association's
duty of fair representation, it has the authority recogni zed by
the PERB to nmake honest and reasonabl e deci si ons invol ving
potentially conpeting interests, eVen I f such deci sions nmay not
pl ease all nenbers of the negotiating unit all of the
time.®” The Association's exercise of its fepresentationa
prerogative to-pursue this charge, and to seek the nakg-mhole
relief it has proposed, may not be pleasing to the District, or
to Grossan herself, but it is a course of action that the
Association is free to choose absent a show ng, which was not
denonstrated in this case, that itsldecision was arbitrary,
discrimnatory or nade in bad faith.

In addition, the order should include a requirenent that
the District post a notice incorporating the terns of the
order. The notice should be subscribed by an authorized agent
of the District indicating it wll conply with the terns

thereof. The notice shall not be reduced in size. Posting

%See, e.g, Castro Valley Teaches Association (ME wain),
(1980) PERB Deci sion No. 149; Rocklin Teachers Professiona

Association (Romero). (1980) PERB Decision No. 124; M. D ablo
Education Association (DeFrates). (1984) PERB Decision No. 422.
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such a notice w | infornienployees that the enployer has acted
in an unlawful manner and is being required to take the
prescribed remedi al neasures. |t effectuates the purposes of
the EERA that enployees be inforned of the resolution of the
controversy and will announce the District"s readiness to
conply with the ordered renedy.‘3131 .
‘ PROPQOGED ORDER
Upon the foregoing findings of fact and conclusions of [|aw,
and the entire record in the case, and pursuant to section
3541.5(c) of the EERA, it is hereby ORDERED that the Eureka
Gty School District and its representatives shall
1. CEASE AND DESI ST FROM

(a) Failing and refusing to nmeet and negotiate in
good faith with the Eureka Teachers Association, CTA/ NEA, by
unilaterally establishing a policy to determ ne when enpl oyees
woul d be classified as tenporary teachers;

(b) By the sane conduct, denying to the Eureka
Teachers Association, CTA/NEA, the right to represent its
menbers; and,

(c) By the sane conduct, interfering with the right
of enployees to be represented by the Eureka Teachers

Associ ati on, CTA/ NEA.

3'See Placerville Union School District (1978) PERB

Deci sion No. 69; Pandol and Sons v. Agricultural Labor

Relations Bd. (1979) 98 Cal.App.3d 580, 587.
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2. TAKE THE FOLLON NG AFFI RVATI VE ACTI ON DESI GNED TO
EFFECTUATE THE PQOLI A ES OF THE ACT:

(a) Upon request, neet and negotiate with the Eureka
Teachers Association, CTA/NEA, over the standards for
cl assi fying enpl oyees as tenporary teachers;

(b) Pay Lori MFarland and Jim Steinberg for any |oss
of pay and other benefit(s) resulting fromthe District's
uni |l ateral establishment of a policy to determ ne when
enpl oyees woul d be classified as tenporary teachers. The
Di strict's-nake-mhole obligation to these enpl oyees shall be
limted to their replacenent status in the 1986 second-senester
peri od;

(c) Pay interest at the rate of 10 percent per annum
on the anount of backpay owed pursuant to the nake-whol e
provision of this O der;

(d) Wthin ten (10) workdays of service of a final
decision in this matter, post at all school sites and all other
wor k | ocations mhere_notices to certificated enpl oyees are
customarily pfaced copi es of the Notice attached hereto as an
Appendi x. The hbtice nmust be signed by an authorized -agent of
the District indicating that the District will conmply with the
ternms of this Order. Such posting shall be maintained for a
period of thirty (30) consecutive workdays. Reasonabl e steps
shal |l be taken to insure that the Notice is not reduced in

size, altered, defaced or covered by any other material; and,
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(e) Upon issuance of a final deciéion, make %ﬁitten
notification of the actions taken to conply with this Order to
the San Franci sco Regional Director of the Public Enpl oynent
Rel ati ons Board in accordance with her instructions. Continue
to report inwiting to the Regional Director thereafter as
directed. Al reports to the Regional Drector shall be
concurrently. served on the Charging Party her ei n.

Pursuant to California Admnistrative Code, title 8,
part 111, section 32305, this Proposed Decision and Order shall
beconme final unless a party files a statenent of exceptions
with the Board itself at the headquarters office in Sacramento
within 20 days of service of this Decision. In.accordance wth
PERB Regul ations, the statenment of exceptions should identify
by page, citation or exhibit nunber the portions of the record,
if any, relied upon for such exceptions. See California
Adm ni strative Code, title 8, part Ill, section 32300. A
docunent is considered "filed" when actually received before

the close of business (5:00 p.m) on the last day set for

filing, ". . .or when sent by telegraph or certified or
Express United States mail, postnmarked not later than the |ast
day set for filing ..." See California Adm nistrative Code,
title 8, part 111, section 32135. Code of Gvil Procedure

section 1013 shall apply. Any statenent of exception and
supporting brief nust be served concurrently with its filing

upon each party to this proceeding. Proof of service shal
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acconpany each copy served on a party or filed with-the Board
itself. See California Admnistrative Code, title 8, part 111,
sections 32300, 32305 and 32140.

Dated: May 27, 1987

Barry W nograd
- Adm ni strative Law Judge
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